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This appeal has been filed by the assessee challenging the order

dated 27™ July 2018, passed by the learned Commissioner of Income

Tax (Appeals)-6, Mumbai, for the assessment year 2010-11.

2. In ground no.1, the assessee has challenged the validity of re-

opening of assessment under section 147 of the Income Tax Act, 1961

(for short "the Act").
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3. In the course of hearing, learned Authorised Representative has
not advanced any arguments on this ground. Accordingly, this ground

is treated as not pressed, hence, dismissed.

4. In ground no.2, the assessee has challenged the addition made

of ¥ 3,86,715, on account of non—-genuine purchases.

5. Brief facts are, the assessee, a partnership firm, is engaged in
the business of trading in automobile and spare parts. For the
assessment year under dispute, the assessee filed its return of income
on 15™ October 2010, declaring total income of ¥ 20,913. Initially, the
return of income filed by the assessee was processed under section
143(1) of the Act. Subsequently, on the basis of information received
from the Sales Tax Department, Government of Maharashtra, through
the office of the DGIT (Inv.), Mumbai, that purchases worth %
3,86,715, claimed to have been made by the assessee during the year
from Mehta Auto Enterprises is nhon—-genuine as the concerned party
has been identified as a hawala operator, the Assessing Officer re-
opened the assessment under section 147 of the Act. In the course of
assessment proceedings, the Assessing Officer called upon the
assessee to furnish documentary evidence to prove the genuineness of
purchases. Not being satisfied with the evidences furnished by the
assessee, the Assessing Officer ultimately concluded that the

purchases made by the assessee are non-genuine. Further, he
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observed, since the assessee did not produce the stock register as well
as the sale invoice to co-relate the purchases with corresponding
sales, there is no reason to restrict the addition only to the profit
element embedded in such purchases. Accordingly, he added back the
entire purchase of ¥ 3,86,715. Though, the assessee contested the
aforesaid addition before the first appellate authority, however, it

failed in its attempt.

6. The learned Authorised Representative submitted, the assessee
has already declared gross profit @ 15%. She submitted, in respect of
similar purchases by the assessee from the very same party in
assessment years 2009-10 and 2011-12, the Assessing Officer has
restricted the addition to 12.5% of the non-genuine purchases.
Further, she submitted, while considering identical nature of dispute in
assessment year 2009-10, in ITA no.473 and 35/Mum./ 2018, dated
26™ November 2019, the Tribunal restricted the addition to 12.5% of
the non—-genuine purchases less the gross profit rate declared by the
assessee. Thus, she submitted, facts being more or less identical, the

addition should be restricted to a reasonable percentage.

7. The learned Departmental Representative strongly relying upon
the observations of the Assessing Officer and learned Commissioner
(Appeals) submitted, since the assessee has not maintained any stock

register and also could not establish co-relation between the purchase
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and sales, the addition made by the Assessing Officer should be

sustained.

8. I have considered rival submissions and perused the material on
record. It is a fact that the Assessing Officer is in possession of
information received from the Sales Tax Department, Government of
Maharashtra, that purchases made from Mehta Auto Enterprises is
non-genuine. It is also evident, in course of assessment proceedings
and even thereafter the assessee was unable to furnish any clinching
evidence to establish the genuineness of the purchases from the
declared source. However, the sales turnover of the assessee has not
been disputed by the Assessing Officer. Only thing the Assessing
Officer has observed is, the assessee failed to furnish sales invoice and
stock register to establish co-relation between the purchases and
sales. We have further noticed that in assessment year 2009-10 and
2011-12, the assessee had also effected purchases from the very
same party and on identical facts and circumstance, the Assessing
Officer had restricted the addition to 12.5% of the purchases. In fact,
in the assessment year 2009-10, though the purchases were made
from some other parties, the Tribunal in the order referred to above
has restricted the addition to 12.5% less the gross profit declared. In
the facts of the present case, the learned Authorised Representative

has stated before us that the assessee has declared gross profit of
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15%. After taking note of all the relevant factors including the
allegation of the Assessing Officer that the assessee failed to establish
the co-relation between the purchase and sales as well as the
assessment orders passed for the assessment year 2009-10- and
2011-12 on identical issue, I direct the Assessing Officer to restrict the
addition to 12.5% of the non-genuine purchase. The grounds raised

by the assessee are partly allowed.

9. In the result, appeal is partly allowed.
Order pronounced in the open Court on 13.03.2020

Sd/-
SAKTIJIT DEY
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